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IN THE UTAH COURT OF APPEALS

BRIAN HEAD SKI, LTD, a Utah
Limited Partnership,

BRIEF OF APPELLANT

Plaintiff/Appellee,
v.

Case No. 930755-CA

BRIAN HEAD LEASING. LTD.,
RUSTY'S RESTAURANTS, INC., a Utah
Corporation, dba SUNBURST or
SUNBURST RESTAURANT, and RUSSELL
AIKEN, aka "RUSTY" AIKEN,

Priority No. 15

Defendant/Appellant.
JURISDICTIONAL AUTHORITY
Jurisdiction is vested with the Court of Appeals pursuant to
Utah Code Annotated § 78-2-2(3) (j) and the Utah Rules of Appellate
Procedure.
ISSUES
The issues presented for review are as follows:
1.

Whether the District Court erred in failing to determine

that payment of the real property taxes was a set-off for the rent.
2.

Whether the District Court erred in determining that the

plaintiff, Brian Head Ski, Ltd. had waived its right to proceed on
the unlawful detainer action by allowing the defendant, Brian Head
1

Leasing, Ltd. to stay in possession of the premises and pay the
taxes.
3.

Whether the District Court erred in refusing to grant

equity when the defendant, Brian Head Leasing, Ltd. owed nominal
rental; had claims against the original lessor for sums in excess
of the rental at the time the notice to quit was served; paid the
rent payment when it was learned that the claims against Brian Head
Enterprises, Inc. might not be assertable because of the bankruptcy
action; was allowed to stay in possession of the premises; provided
for upkeep and maintenance of the premises; sub-leased the premises
and during the time of this possession paid the taxes on the
premises which were far in excess of the nominal lease payment.
STANDARD OF REVIEW
The standard of review for all of the issues set forth above
requires that the Court consider the facts and all reasonable
inferences from said facts in the light most favorable to the
losing party.

Ron Case Roofing and Asphalt Paving. Inc. v.

Blomquist, 773 P.2d

1382

(Utah 1989).

The legal conclusions

reached by the trial court in granting summary judgment should be
accorded

no deference, but, instead, should

correctness.

be reviewed

for

Pratt v. Mitchell Hollow Irrigation Co. , 813 P.2d

1169 (Utah 1991).
CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES
RULES AND REGULATIONS
The Unlawful Detainer Statute, § 78-36-1 et seq., Utah Code
Annotated relates to this case.
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STATEMENT OF THE CASE
A.

PREFACE

Plaintiff filed a motion for summary judgment supported by an
affidavit, documentation and a memorandum in support of the motion
for summary judgment.

Defendant, Brian Head Leasing, Ltd,, filed

an opposing affidavit and a memorandum in opposition to the motion
for summary judgment and requested additional time to submit an
additional affidavit and review the matter as it related to the
bankruptcy issues.

The case was set for May 18, 1993, and the

Court did not continue the matter, but gave the defendant an
additional 30 (thirty) days to submit supplemental affidavits and
supplemental authority in opposition to the motion for summary
judgment.

After the supplemental information was received by the

Court, an order granting plaintiff's motion for summary judgment
was issued on September 10, 1993.
B.

FACTS

Brian Head Leasing, Ltd., entered into a lease agreement with
Brian Head Enterprises in 1978.

A copy of the lease is attached

to this brief as Addendum No. 1.

The lease was for a period of

twenty (20) years and contained extensions.

The lease agreement

called for a nominal rental payment of $100.00 per year.

The

reason the rental was nominal was because the lessee's agreed to
build a building on the property worth approximately $200,000.00.
See

affidavit

of

Harold

Jensen, Jr.,

(Addendum

No. 2) and

supplemental affidavit of Harold Jensen, Jr. (Addendum No. 3).
The

lease

continued

over
3

the

years

until

Brian

Head

Enterprises was placed in bankruptcy.

Prior to the bankruptcy,

Brian Head Leasing, Ltd. and Brian Head Enterprises had other
dealings and Brian Head Leasing, Ltd. claimed that Brian Head
Enterprises was indebted to Brian Head Leasing, Ltd. for sums far
in excess of the nominal rental payment.

(See Addendum Nos. 2 and

3).
Rene Meyer was appointed trustee in bankruptcy for Brian Head
Enterprises and filed a complaint for unlawful detainer against
Brian Head Leasing, Ltd. on August 9, 1991. Prior to the time the
complaint for unlawful detainer was served, Harold Jensen Jr. had
received a notice to quit the premises or pay rent. At that time,
Harold Jensen Jr., as the general partner for Brian Head Leasing,
Ltd. , understood that Brian Head Enterprises was indebted to Brian
Head Leasing, Ltd. for sums well in excess of the rental payment
and did not comply with the notice to quit by paying $1,200.00 to
Rene Meyer. Later, Harold Jensen Jr. as general partner for Brian
Head Leasing, Ltd. became aware that the claims of the lessee,
Brian Head Leasing, Ltd. , may have been barred by the Bankruptcy
Court and tendered a check for $1,200.00, the total sum due for the
lease, to Rene Meyer.

(See Addendum, Nos. 2 and 3).

Rene Meyer, as the trustee in bankruptcy, did not pursue the
matter after August 9, 1991, and Brian Head Leasing, Ltd. continued
in possession of the premises and was responsible for sub-leasing
the property and was responsible for the maintenance and repair of
the property and collected the rent on said property from August
9, 1991, until the rent payments were deposited into Court sometime
4

in the early part of 1993.

(See Addendum Nos. 2 and 3).

The lease agreement provides that the lessor, plaintiff or its
predecessors in interest, will pay the taxes on the property. The
defendant, Brian Head Leasing, Ltd. paid the taxes on said property
on the 3rd day of February, 1992, and said amount is more than
enough to pay all lease payments, past, present and future.

The

payment was in the sum of $3,998.00 and was paid for five (5) years
back taxes and was paid to avoid a tax sale. At the time the taxes
were paid and prior thereto and thereafter, Brian Head Leasing,
Ltd.

was

sub-leasing

the

property

to

Rusty

Aiken

and

was

responsible for the repair and maintenance of the building and the
premises and was collecting the rent on the building and the
premises.

(See Addendum Nos. 2 and 3) .
SUMMARY OF ARGUMENT

1. Issue relating to tax set-off for rent; The complaint for
unlawful detainer was filed on August 9, 1991.

Thereafter, no

further action was taken regarding said complaint and the lease
agreement between Rusty Aiken and Brian Head Leasing, Ltd. remained
in effect until summary judgment was granted in favor of plaintiff
on September 10, 1993.

Brian Head Leasing, Ltd. was sub-leasing

the property to Rusty Aiken and was responsible for the repair and
maintenance of the building and collecting the rent when the taxes
were paid

($3,998.00).

Brian Head Leasing, Ltd. claims that

payment of the taxes should be a set-off for the rent.
2.

Issue regarding waiver: The lessor continued the tenancy

from August, 1991, until the early part of 1993, allowing the
5

lessee to collect the rents, maintain the premises and pay the real
property taxes.

Appellant contends that plaintiff has waived its

right to terminate the tenancy.
3.

Issue regarding equity: Appellant contends that equity

will not allow a termination of this lease for the

following

reasons:
(a)

it owed nominal rent;

(b)

it had claims against the original lessor for sums

in excess of the rental amount when the notice to quit was
served;
(c)

it tendered the entire rental amount when it found

its claims against the original lessor might not be assertable
because of the bankruptcy action;
(d)

it stayed in possession of the premises;

(e)

it sub-leased the premises;

(f)

it maintained the premises;

(g)

it paid the real property taxes on the premises

while still in possession.
DETAIL OF THE ARGUMENT
I.

WHETHER THE DISTRICT COURT ERRED IN FAILING
TO DETERMINE THAT PAYMENT OF THE REAL
PROPERTY TAXES WAS A SET-OFF FOR
THE RENT

49 Am Jur. 2d Section 356 sets forth the general law that
taxes assessed against demised premises are against the estate as
a whole and the lessee may off-set the amount paid
against the claim for rent.

6

for taxes

It is well recognized general law in the State of Utah that
payment for the benefit of another can be recognized as a set-off.
Beardsley v. Morrison, 56 P. 303 (Utah 1899).

In Beardsley the

Court sets forth the general rule that a lessee may make repairs
which are required by the landlord and apply the costs of the
repairs to the rent.

The Beardsley case was quoted favorably in

the Colorado case of Shanahan v. Collins, 539 P. 2d 1261 (Colo.
1975) .

In the Shanahan case the lessor agreed, in the lease, to

repaint the premises.

The lessee repainted the premises because

the lessor would not and the lessees were given a set-off against
the rent for the reasonable cost of repainting.
In Moran v. Ferrell, 44 P.2d (Okla 1935) the Court held that
a lessee was entitled to pay taxes due on the leased premises and
deduct the total amount of taxes paid from the rent.

This is the

same fact situation that we have in the present case and supports
the rationale of all of these cases that it is unfair to hold a
tenant in default when he has incurred an expense as a result of
the landlord failing to perform.
The latest Utah cases regarding landlord-tenant set forth the
position that a claim for breach of warranty of habitability can
be raised as a defense or counterclaim after the complaint for
unlawful detainer has been served and the rent has not been paid.
In P.H. Investment v. Oliver. 818 P.2d 1006 (Utah 1991), the
complaint for unlawful detainer was filed in accordance with the
proper statute after notice was properly given and the defense of
breach of warranty of habitability was then raised.
7

These cases

support the claim of Brian Head Leasing, Ltd. that the payment of
rent and the defense regarding that payment can be asserted at any
time.
II.

WHETHER THE DISTRICT COURT ERRED IN DETERMINING THAT THE
PLAINTIFF HAD WAIVED ITS RIGHT TO PROCEED ON THE
UNLAWFUL DETAINER ACTION BY ALLOWING THE
DEFENDANT TO STAY IN POSSESSION OF THE
PREMISES AND PAY THE TAXES
40 Am Jur. Section 1060 sets forth the general rule that the

right of a landlord to enter the demised premises for breach of
conditions may be waived. That waiver may be made by a recognition
of the continuation

of the tenancy

forfeiture is known to the landlord.

after the

cause

of the

49 Am Jur. 2d Section 1064

provides that the right of forfeiture may be waived by the lessor's
conduct. In this case, the lessor filed the complaint for unlawful
detainer in August, 1991, and thereafter allowed the lessee to stay
in possession of the premises and to maintain the building on the
premises and to collect the rents on the premises.
Sung v. McCullough, 651 P.2d 447 (Colo. App. 1982).

Any act

done by lessor with knowledge of an existing right of forfeiture
which recognizes the existence of a lease is a waiver of the right
to enforce the forfeiture.
(Colo. App. 1984) .

Accord. Werner v. Baker. 693 P.2d 385

The existence of the waiver of a right to

terminate a lease is a question of fact to be determined by the
trier of fact.

Deal v. Cockrell. 721 P.2d 726 (Idaho 1986).

The defendant, Brian Head Leasing, Ltd. claims that the
actions of Brian Head Ski, Ltd. constitutes a waiver on the part
of the landlord and bars the termination of the lease.
8

III.

WHETHER THE DISTRICT COURT ERRED IN
REFUSING TO GRANT EQUITY

The defendant, Brian Head Leasing, Ltd. owed nominal rental;
had claims against the original lessor for sums in excess of the
rental at the time the notice to quit was served;

paid the rent

payment when it was learned that the claims against Brian Head
Enterprises might not be assertable because of the bankruptcy
action; was allowed to stay in possession of the premises; was
responsible for upkeep and maintenance of the premises; sub-leased
the premises and during the time of this possession paid the taxes
on the premises which were far in excess of the nominal lease
payment.
49 Am Jur. 2d Section 1076 provides that forfeitures are not
favored in the law and where the lessor can be placed in the
position as before the breach, by payment or otherwise, the power
to relieve the lessee or tenant is inherent in a court of equity.
The Courts have generally held that the nature and purpose of
equity is to grant relief when it is fair and just.
Jacobson, 557 P.2d 156 (Utah 1976).

Jacobson v.

It is the request of Brian

Head Leasing, Ltd. that the Court do equity by recognizing that it
would be fair and equitable to allow the payment of taxes as a setoff for the rent.
CONCLUSION
The Trial Court did not address the issues presented by the
appellant in its order granting summary judgment, and did not even
order that the amount paid for the taxes be refunded to Brian Head

9

Leasing, Ltd.

The order of the Trial Court simply terminates the

lease, grants possession to plaintiff and does not analyze the
facts in the light most favorable to Brian Head Leasing, Ltd.. It
is the request of Brian Head Leasing, Ltd, that the Summary
Judgment be reversed and the matter set for trial.
RESPECTFULLY SUBMITTED this J? 4

day of January, 1994.

AFFIDAVIT OF MAILING
I hereby certify that a true and correct copy of the above and
foregoing BRIEF OF APPELLANT was placed in the United States mail
at St. George,, Utah, with first-class postage thereon fully prepaid
on the rJ/

day of January, 1994, addressed to:

Larry G. Moore,

RAY, QUINNEY & NEBEKER, 79 South Main Street, P.O. Box 45385, Salt
Lake City, Utah 84145-0385.
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ADDENDUM 1
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SECTION VI
GROUND LEASE AGREEMENT

4/**

Thla agreement, made thia

day of 9yJ"

ST7t

by and

between Brian Bead Leasing Ltd., a Limited Partnership of the
State of Utah, as Leasee, and Brian Head Enterprises, Inc., a
corporation of the State of Utah vlth principal office and place
of business in Brian Head, Utah, as Lessor:
WITNESSETH
THAT in consideration of the covenants and agreements hereinafter
mentioned and to be performed by the respective parties hereto,
and the payment of rental herein designated to be paid by the
Lessee in accordance with the provisions of this lease, the Lessoi
have leased, rented, let and demleed, and by these presents do
lease, rent, let and demise unto the aaid Leasee, its successors
and assigns, the following described property, situated in Brian I
Village, Iron County, Utah.
TO WIT:

(See Annex I for legal description)

To have and to hold the abov«»-deecrlbed premises unto the Lessee i
the term of twenty-five (25) years commencing on 1 September 1978
and continuing for tvsnty-five (25) years unless terminated aooner
by the agreement of both parties.

Possession thereof shall be

given simultaneously with the execution of this leaae.
ARTICLE I
The Lessors covenant that they have lavful title to said land free
and clear of all liens, mortgagee and encumbrances (with the excep
tion of a 1st mortgage on the property held by Tracy-Collins Bank,
Salt Lake City), and have full authority to sake this lease on the
terms set forth herein.

CROUKD LEASE AGREEMENT

2/

ARTICLE II
The Lessee hereby covenants vith the Lessor that it will pay to
the Lessor at such place as the Lessor may designate in writing,
en annual rentel of $100 payable in advance on the _J*
QtfT.

of each and every year.

day of

The first year's rent shall

be paid in advance upon the execution of the lease, receipt of
which is acknowledged with the signing of this lease.
ARTICLE III
The Lessor hereby covenants and agrees with the Lessees that the
Lessor will promptly pay ell taxes levied by any and all taxing
authorities during the tern of this lease including all taxes,
charges, special assessments, liens for public improvements, etc*,
that may be levied against the lend and/or improvements covered by
this lease agreement.
ARTICLE IV
The Lessor end Lessee hereby agree that this lease shell be assign*
eble provided that both parties agree in writing to the assignment
Both parties hereby state that such agreement shall not be unreasonably withheld.

The Lessee hereby covenants that the assignment

sale, or any other disposition of the lease Is restricted in that
the owner or his sssignee of the building situated on the leasehold
property shall have first right of refusal for any transection
whatsoever involving this ground lease.
ARTICLE V
It Is hereby stipulated and agreed by and between the parties that
during the term of the lease no mechanics shall be placed on the
property. In the event that a lien is recorded against the property
the Lessee agrees that any method prescribed by law such mm a

GROUND LEASE AGREEMENT

3/

posting of bond shall ba utilised to cause such lien to bs cen~
celled, extinguished or adjudicated.
ARTICLE VI
Tha Lessee haraby covananta and agrees that if a dafault shall be
made in the psynent of rant or

If the leasee shall violate any o£

tha covenants of this leaee, than aaid Lessee ahall btconi a tanai
st suffsrence, haraby waiving all right of notioa f mt*& tha I t n o r
shall ba entitled inmadiataly

to ri-aatir and rataka posaasaion o

tha demised premiss*.

IN WITNESS WHEREOF, Ths Lessor and Leesss hsvs executed this less
the day and year first ebove written,

LESSOR
B. K. Nichols, President
Brian Head Enterprises, Inc

L5SSEE

X/

JQ^^SS—
H. UenaCn
General Pattner

SECTION V

LEGAL DESCRIPTION OF THE LAND

The following legal description defines the building lot boundaries and encompasses
an area of ,23 acres of land. The survey was conducted by Bullock Brothers
Engineering, Inc. f of Cedar City, Utah on July 13, 1978.
Beginning at a point N 0°32'29" E along the West Section line, 277*32 feet and
East 1,059,08 feet from the Southwest comer Section 2, T36S. R9Wt SLM; thence
N 33°05*4T' E f 122,70 fe«t; thence S 56°54#13" Ef B3.10 feet; thence S «3°05f47" W,
122,70 feet; thence N 56°54'13" Wt 83.10 feet to the Point of Beginning. Containing
0.23 acres of land.
In addition, Brian Head Enterprises hereby grants a 25 foot easement from the
Brian Head parking lot to the building site and unrestricted use of the parking lot
by customers of the rental shop and lounge*

B, K. Nichols, President
Brian Head Enterprises, lac.

ADDENDUM 2
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THE PARK FIRM, P.C.
MICHAEL W. PARK (2516)
1086 South Main, Suite LL2A
Post Office Box 2438
St. George, Utah 84771
Telephone: (801) 673-8689

IN THE FIFTH DISTRICT - Cedar City COURT
IN AND FOR IRON COUNTY, STATE OF UTAH

BRIAN HEAD SKI, LTD, a UTAH
Limited Partnership,

AFFIDAVIT OF HAROLD JENSEN JR.

Plaintiff,
v.
BRIAN HEAD LEASING, LTD.,
RUSTY'S RESTAURANTS, INC., a
Utah Corporation, dba SUNBURST
or SUNBURST RESTAURANT and
RUSSELL AIKEN, aka "RUSTY"
AIKEN,

Case No. 913000-298

Defendants.

STATE OF CALIFORNIA )
COUNTY OF

ss *
6K?r*<P^ )

Harold Jensen Jr., after being first duly sworn f

deposes

and

states the following:

1.

He is the General Partner for Brian Head Leasing, Ltd., a

Limited Partnership organized under the laws and

statutes of the

State of Utah.
2.

Brian Head Leasing, Ltd. has been operated as a Limited

Partnership since 1978 and was organized pursuant to the laws and
statues of the State of Utah.

Brian Head Leasing, Ltd. was

1

registered with the Internal Revenue Service under Partnership Number
P-A7-Q3465QQ

3.

The lease agreement upon which plaintiff relies was entered

into on the 4th day of September, 1978.

The lease agreement

provided for a payment of $100.00 per year and also required certain
conditions for the lessor, including payment of taxes for the real
estate.
4.

Brian Head Enterprises, Inc. was in bankruptcy and certain

orders from the Bankruptcy Court had been issued which may have given
the trustee, Rene Meyer, authority to file the complaint for unlawful
detainer which was filed on August 9, 1991, and served on this
defendant, Brian Head Leasing, Ltd. in the later part of August or
the

first

part

of

September,

1992.

Prior

to

the

final

restructuring/reorganization of Brian Head Enterprises the company
was in debt to the defendant far in excess of the lease payment
amount.
5.

The plaintiff in the present action assumed the position of

plaintiff and filed an amended complaint alleging that the lease had
been

terminated

defendants1

for

non-payment

and

patrons were trespassing

also

alleging

that

on the property

the

of the

plaintifffs in order to gain access to the premises.
6.

Access to the property which is the subject matter of this

lease has been used by the public for many years.

This affiant has

accessed the property from all sides and through all entrances and
exits from the time the bulding was erected until the present.

The

lease provides for access to the parking lot and the building from
the parking lot.

Prior to the erection of the present structure,

2

access was available to the public across the property from the ski
resort parking lot to the highway*
7.

The defendantf Brian Head Leasing, Ltd. paid the taxes on

said property to avoid a tax sale.

Said taxes were in the amount of

$3,998.00 and were paid on the 3rd day of February, 1992.
Q

DATED this

day of May, 1993.

H A R ^ D ^ S N ^ G N ORY* '
STATE OF CALIFORNIA
COUNTY OF
On

May 6 ,

appeared
*

*

ORANGE

J

1993

Harold Jensen J r . *
*

*

*
*

*

*
*

*

*
*

, before me, the undersigned, a Notary Public, personally
*
*
*
*
*
*
*
*
*

*

* * : * e f o r e me,
—JJ—£
! t e r being
contained

*
*

*

*

*

2j^2$3?^&^^
proved to me on the basis of
satisfactory evidence to be the person,($) whose namejg) IsjftRX
subscribed to the within Instrument and acknowledged to me
thai he/$K£$8$ executed the same In hlsJfiS^XSr authorized
capacity(iX3J, and that by hls/h£$J85r signature(3) on the
Instrument the person(s5, or the entity upon toenail of which the
person® acted, exe
WITNESS my ha/d J
Signature.,
45-0165(11/92

CANOYLCROOM
COMM.# 971355
Notary fH*Rc - California
ORANGE COUNT/
Comm. Expires AUG 13,1996

(This area for official notarial seal)

w

day of May, 1993, I mailed a
I hereby certify that on the
true and correct copy of the foregoing AFFIDAVIT OF HAROLD JENSEN JR.,
first class, postage prepaid to:
Larry G. Moore
RAY, QUINNEY & NEBEKER
Post Office Box 45385
Salt Lake City, Utah 84145-0385
Patrick H. Fenton
154 North Main Street
Cedar City, Utah 84720
Secretary
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THE PARK FIRM, P.C.
MICHAEL W- PARK (2516)
1086 South Main, Suite LL2A
Post Office Box 2438
St. George, Utah 84771
Telephone: (801) 673-8689

IN THE FIFTH DISTRICT - Cedar City COURT
IN AND FQR IRON COUNTY, STATE OF UTAH

BRIAN HEAD SKI, LTD, a UTAH
Limited Partnership,

SUPPLEMENTAL AFFIDAVIT OF
HAROLD JENSEN JR.

Plaintiff,
v.

Case No. 913000-298
Judge Robert T. Braithwaite

BRIAN HEAD LEASING, LTD.,
RUSTY'S RESTAURANTS, INC., a
Utah Corporation, dba SUNBURST
or SUNBURST RESTAURANT and
RUSSELL AIKEN, aka "RUSTY"
AIKEN,
Defendants.

STATE OF CALIFORNIA )
COUNTY OF

f-

Ot'Oi^LA-

SS"

)

Harold Jensen Jr., after being first duly sworn, deposes and
states the following:
1.

This is an affidavit supplemental to the affidavit signed

by myself on the 6th day of May, 1993.
2.

When Brian Head Leasing, Ltd. entered into the lease

agreement, which is the subject matter of this litigation, $200,000

1

00 was paid by Brian Head Leasing, Ltd. to Brian Head Enterprises for
the building located on the property which is the subject matter of
the lease.
3.

The land an building was sub-leased by Brian Head Leasing,

Ltd. to various occupants over a period of years and approximately
five (5) years prior to October 30, 1992, the building was leased to
Rusty Aiken.

The agreement was oral and Rusty Aiken agreed to pay

Brian Head Leasing. Ltd. ten percent (10%) of the "gross".

Affiant

received approximately $10,000.00 to $17,000.00 per year from Rusty
Aiken until approximately the year 1993.
4.

At the time Brian Head Leasing, Ltd. paid the taxes on the

property, which is the subject matter of this litigation, the
defendant, Rusty's Restaurants, Inc., a Utah Corporation, was the
sub-lessee on the property and said sub-lessee was leasing the
property from Brian Head Leasing, Ltd. on a periodic basis.

Rent was

paid to Brian Head Leasing, Ltd. by Rustyfs Restaurants, Inc. prior
to the time the taxes were paid and after the payment of the taxes.
5.

Affiant, on behalf of Brian Head Leasing, Ltd. received a

notice from Iron County that the property would be sold at a tax sale
if the taxes were not paid.
6.

Harold Jensen Jr. paid the taxes on behalf of Brian Head

Leasing, Ltd. to prevent a tax sale.
7.

During the period of the Aiken lease, capital expenditures

for building upgrades were shared 50/50 between the lessee and
lessor.

Prior to that , capital improvements were paid by the

affiant.
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8.

At the time of the receipt from Brian Head Enterprises of

the notice to vacate the property, the affiant understood that the
bankruptcy settlement was still pending.
Head Enterprises creditor.

The affiant was a Brian

Several months later when advised by

counsel that the settlement was complete, a check for the amount
demanded was forwarded to Brian Head Enterprises.
f7*

DATED this

day of May, 1993.

l/T.t,<<*-^
STATE OF CALIFORNIA
COUNTY OF___jQrang£.
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WITNESS rt^a/d andpflMa^.™,.

Defore me,
fter being
:ontained

.

S,0na,uZ / ^ / ^ Z T ^ ^ L

(This area for official notarial seal)

I hereby certify that a true and correct copy of the foregoing
SUPPLEMENTAL AFFIDAVIT OF HAROLD JENSEN JR., was mailed, postage
prepared;- on the U*Q^ day of June, 1993, to Patrick H. Fenton, P.O. Bo
337, Cedar City, Utah, 84721-0337 and James S. Jardine and Larry G.
Moore, RAY, QUINNEY & NEBEKER, P.O. Box 45385, Salt Lake City, Utah
84143-0385.:

fSecretary
WVn^.^
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